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	-- Participants’ Handout --
This document is designed to accompany Module 3 of the European Commission’s Green Public Procurement (GPP) Training Toolkit on Legal Aspects of GPP. It provides additional notes, references and examples to the information presented in the Module. The complete toolkit can be found on the European Commission’s GPP website:
http://ec.europa.eu/environment/gpp/index_en.htm
Note: This document is not a complete guide to the legal aspects of GPP – readers are referred to the Buying Green Handbook published by the European Commission (3rd edition, 2016) for a more complete overview.
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Module 3: Legal Aspects of GPP

Public procurement in the European Union (EU) is subject to a number of sources of law, as illustrated in the below diagram. 


The Treaty is primary law and is directly binding on all Member States. The Treaty principles (discussed below) apply to all contracts which are of certain cross-border interest – not only those which are above the EU thresholds.
The Procurement Directives (Directives 2014/23/EU, 2014/24/EU and 2014/25/EU) govern contracts valued above defined monetary thresholds. The directives must be implemented in national law but are binding as to the objectives they set out, and can have direct effect where they are not fully implemented in national law. 
The Remedies Directives (Directives 89/665/EEC and 92/13/EEC as amended) give bidders the right to challenge a procedure in national courts/tribunals and set requirements regarding the standstill period, notification of unsuccessful bidders, and the remedies which they can seek.
The case law of the Court of Justice in Luxembourg is binding on all Member States and must be applied by national courts. The Court has decided over 500 cases related to public procurement, including a number which are directly relevant to GPP. These include Case C-513/99 Concordia Bus Finland, C-448/01 EVN Wienstrom and Case C-368/10 Commission v the Netherlands (Max Havelaar). 
The WTO Government Procurement Agreement (GPA) applies in all EU Member States plus the EEA countries (Norway, Iceland, Liechtenstein) and Armenia, Canada, Chinese Taipei, Hong Kong, Israel, Japan, Republic of Korea, Netherlands with respect to Aruba, Republic of Moldova, Montenegro, New Zealand, Singapore, Switzerland, United States, Ukraine. Tenders from these countries must be given the same treatment under the directives as applies to tenders from within the EU. 
In addition, EU environmental legislation applies to many product/service sectors and in some cases directly impacts procurement procedures. Examples relating to different product/service categories are given in Section 4. 
EU Treaty principles
The Treaty on the Functioning of the European Union (TFEU) contains a number of fundamental principles which are relevant to public procurement. These have been interpreted by the Court of Justice in a number of cases and apply not only to contracts covered by the Procurement Directives, but to any contract which is of certain cross-border interest. The most relevant principles are:
Equal treatment – means “comparable situations must not be treated differently, and different situations must not be treated in the same way, unless such treatment is objectively justified." (Joined Cases C-21/03 and C-34/03 Fabricom)
Examples of equal treatment in practice:
i. The same award criteria must be applied to all bidders;
ii. Clarifications - if two bids contain similar errors or omissions the same approach to clarification should be taken unless they are objectively in a different situation (e.g. one bid is invalid based on some other factor);
iii. Scoring must genuinely reflect the differences between bids (e.g. the same mark cannot be given to two tenders with different levels of performance under a criterion). 

Transparency – means “ensuring, for the benefit of any potential tenderer, a degree of advertising sufficient to enable the services market to be opened up to competition and the impartiality of procurement procedures to be reviewed.” (Case C-324/98 Telaustria)
Examples of transparency in practice:
i. Contracts must be given a sufficient degree of advertising/publicity; 
ii. Procurement documents and any changes to them must be published in good time to allow bidders to respond; 
iii. Selection and award criteria must be published in advance, with weightings; 
iv. Criteria and specifications must be clearly formulated;
v. Candidates and tenderers must be notified of the outcome of their expressions of interest and tenders or the cancellation of a procedure, and reasons given; 
vi. Modifications to a contract after its award must not be substantial or must be permitted under the Directives. 
Proportionality – means that criteria and decisions in procurement must:
i. be appropriate to achieve the objectives they pursue; and 
ii.  not go beyond what is needed to attain those objectives. 
For example, in the Medipac case (C-6/05), a Greek authority rejected a tender for medical sutures as one of the doctors on the evaluation panel raised questions about their safety. The products bore the CE marking indicating they conformed to the European standard.
The Court of Justice held this was disproportionate – the authority should have tested the sutures or raised concerns with the tenderer if it had reason to believe they did not conform to standard. 
Mutual recognition – means “it [is] possible for the free movement of goods and services to be ensured without there being any need to harmonise the national legislation of the Member States" (Case C-120/78 Rewe-Zentral)
Examples of mutual recognition in practice:
i. At selection stage, bidders must be allowed to prove their technical and professional capacity through various means;
ii. Technical specifications which refer to particular standards, makes or processes must be accompanied by the words ‘or equivalent’;
iii. Where reference is made to a specific label in the specifications, award criteria or contract performance clauses, labels which meet equivalent requirements must also be accepted. 
2014 Procurement Directives
Three new directives were adopted in 2014 covering procurement in the public sector (2014/24/EU) utilities sector (2014/25/EU) and concessions in both sectors (2014/23/EU). These replace the previous directives adopted in 2004 and are the main legislation governing procurement in the EU. 
During the reform process leading to the 2014 directives, there was a lot of focus on environmental and social objectives. The directives make it clear that environmental considerations can be taken into account throughout the tendering process and provide a number of specific techniques for this. The most relevant provisions are summarised below, with more detail in the following sections. 
Technical specifications: Production processes and methods, or processes for other life-cycle stages, can be specified in the procurement documents. This includes energy from renewable sources, food from organic agriculture or products made from recycled materials, for example. 
Exclusion grounds: Compliance with EU and national environmental and social laws, as well as international conventions which have been ratified by all member states, can be enforced in procurement procedures. Bidders and subcontractors who do not comply with applicable environmental laws can be rejected.
Selection criteria: Environmental management systems can be requested for supply, service and works contracts; supply chain management measures can also be requested.
Award criteria: Consideration of life-cycle costs and environmental impacts, instead of just purchase price, is supported. All contracts must be awarded on the basis of ‘most economically advantageous tender’ (MEAT) which may include environmental characteristics. Life-cycle costing (LCC) may be applied including costs attributed to environmental externalities (e.g. greenhouse gas emissions).
Labels: Third-party labels can be requested in specifications, award criteria or contract clauses to verify compliance with environmental criteria. 
It should be noted that almost all of the GPP provisions in the procurement directives are voluntary, rather than mandatory from the point of view of the contracting authority. The exceptions are the general obligation to ensure compliance with applicable environmental laws in the performance of public contracts (Art. 18.2 of Directive 2014/24/EU) and the obligation to reject abnormally low tenders if these do not comply with applicable environmental obligations (Art. 69.3 of Directive 2014/24/EU)
In addition, the EU environmental legislation referred to above creates specific obligations for procurement in certain sectors:
Office IT equipment – Central government bodies must procure IT equipment which at least meets the EnergyStar standards.[footnoteRef:1]  [1:  Regulation No 106/2008 on a Community energy-efficiency labelling programme for office equipment. Note that while the EU/US agreement underpinning the EnergyStar labelling programme expired in 2018, it is still possible to refer to the EnergyStar standards in tenders – without however requiring products to bear the label. ] 


Road transport vehicles – Public bodies must take the emissions and energy consumption of vehicles into account under the Clean Vehicles Directive.[footnoteRef:2] [2:  Directive 2009/33/EC on the promotion of clean and energy-efficient road transport vehicles (currently under revision)] 


Timber – It must be possible to trace timber products to a legal source under the EU Timber Regulation.[footnoteRef:3] [3:  Regulation (EU) No 995/2010 laying down the obligations of operators who place timber and timber products on the market] 


Energy-using products - Ecodesign and minimum energy efficiency requirements apply under the Energy Efficiency Directive.[footnoteRef:4] [4:  Directive 2012/27/EU on energy efficiency (currently under revision)] 

Buildings – New buildings must meet minimum energy performance requirements and before the construction of new buildings starts, the technical, environmental and economic feasibility of high-efficiency alternative systems, if available, must be taken into account under the Energy Performance of Buildings Directive.[footnoteRef:5] [5:  Directive 2010/31/EU on the energy performance of buildings as amended by Directive (EU) 2018/844. The amendments to the EPBD came into effect on 9 July 2018 and member states have 20 months to implement them (until March 2020).] 


The link to the subject-matter
The link to the subject-matter was identified by the Court as a requirement for award criteria in Case C-513/99 Concordia Bus, a case which concerned environmental award criteria. It is intended to limit the application of criteria which target concerns irrelevant to the specific contract being awarded.
Under the 2014 directives, the link to the subject-matter requirement applies to all specifications, selection and award criteria, and contract performance clauses. In Case C-448/01 EVN Wienstrom the Court of Justice found that an award criterion based on the total amount of renewable electricity which a company could provide was not linked to the subject-matter. This was based on the fact that more marks would be allocated for greater amounts, even where this greatly exceeded the authority’s own requirement.
Recital 97 to Directive 2014/24/EU states that:
“the condition of a link with the subject-matter of the contract excludes criteria and conditions relating to general corporate policy, which cannot be considered as a factor characterising the specific process of production or provision of the purchased works, supplies or services. Contracting authorities should hence not be allowed to require tenderers to have a certain corporate social or environmental responsibility policy in place.”
However contracting authorities are free to define the subject-matter of their contracts in a way which explicitly includes environmental considerations at any stage of the life-cycle. 
Examples of criteria which are, and are not linked to the subject-matter of the contract:
· In a contract for supply of uniforms, a requirement that the uniforms be made from organic cotton
· In a contract for cleaning services, extra marks available for the use of eco-labelled products
· A requirement that a company have in place supply chain management measures which address specific environmental concerns (e.g. safe handling of chemicals or raw material sourcing)
· In a contract for supply of uniforms, a requirement that suppliers only use organic cotton in all of their products
· In a contract for cleaning services, extra marks for companies which use eco-labelled products in all of their contracts
· A requirement that a company engage in ‘sustainable purchasing’ (without further definition)

Choice of procedures
Under the 2014 directives there is a choice between five procurement procedures:

GPP can be applied in any of these procedures – but there are differences in terms of what you will ask for at each stage. In an open procedure, technical and professional ability (including previous experience) are evaluated on a pass/fail basis only. This may happen either before or after the evaluation of tenders. Multi-stage procedures offer the opportunity to select bidders in advance based on technical and professional ability.
Choice of procedure in GPP may also be informed by the size of the relevant market. If there are not many companies who can provide the product/service, then an open procedure may be efficient. If it is a very large market, multi-stage procedures may save time because you can control the number of tenders received. 
Minimum time limits for each procedure are set out in the directives. These are subject to a general requirement to allow adequate time based on the complexity of the contract (Art. 47 of Directive 2014/24/EU). In setting time limits, consider the quality of responses you will get – very short tender periods can sometimes be counterproductive if they mean that more time must be spent clarifying submissions. 
One of the fears which some contracting authorities have about GPP is the effect it will have on competition. Will bidders be able to respond to environmental criteria and how many valid tenders will be received? 
Flexible procedures can help to address these concerns by allowing more interaction between the contracting authority and bidders. For example, in a competitive procedure with negotiation it is possible to negotiate aspects of environmental performance (above any minimum requirements which have been set) and the reporting arrangements which will apply. By targeting innovative solutions, the competitive dialogue and innovation partnership can help to solve complex environmental problems.
However, it must be recognised that these procedures also require a greater commitment of resources and expertise to manage. A simpler solution can be to conduct preliminary market consultation in advance of an open or restricted procedure. The role of such consultation in GPP is explained in Module 6. 


Exclusion and selection of bidders
Mandatory exclusion grounds are defined in Article 57 (1) and (2) of Directive 2014/24/EU and must be applied in all member states. These relate to serious offences committed by bidders (or their representatives) and are not directly linked to GPP. 
	Environmental Management Systems

	An example of how EMS may be referred to in tender documents can be found in the EU GPP criteria for cleaning services.
Selection criterion: The tenderer must demonstrate its capacity to carry out the service in an environmentally sound manner. This must include evidence of the regular training of staff on health, safety and environmental aspects of cleaning activities and evidence of compliance with environmental and health and safety obligations. 
Verification: An environmental management system (such as EMAS, or ISO 14001) if covering the environmental management capacities as laid down in the selection criteria, shall be recognised as evidence of compliance, as will other evidence of equivalent environmental management measures.



The discretionary grounds of exclusion set out in Article 57.4 include a number which are relevant for GPP – in particular the ability to exclude bidders for non-compliance with applicable environmental laws. These laws are listed in Article 18.2 and Annex X of the Directive. Member states can choose to make exclusion on these grounds mandatory.
Detailed rules apply regarding the period of exclusion (maximum five years from the date on which the events occurred, unless a longer exclusion period is prescribed by final judgment) and the conditions under which bidders can seek to show they have ‘self-cleaned’ (Article 57(6) of Directive 2014/24/EU). 
The following considerations can be taken into account to select bidders to tender, and are relevant for GPP:
· Human and technical resources
· Experience and references
· Educational and professional qualifications of staff 
· Environmental management systems and schemes (e.g. EMAS, ISO 14001)
· Supply chain management/tracking systems
· Samples of products
· Conformity assessment certificates
The terms on which these selection criteria can be applied, and the means of proof which can be requested, are specified in Article 58 and Annex XII of Directive 2014/24/EU. 
An example of human and technical resources which could be requested at selection stage for a works contract would be “personnel with experience in carrying out projects with similar environmental requirements, and appropriate equipment to prevent air, soil and water pollution.” 
If educational and professional qualifications of staff are evaluated at selection stage, this should not also be evaluated as an award criterion. 
An environmental management system (EMS) can help to demonstrate a company’s ability to meet GPP criteria. It can be requested at the selection stage for supply, service and works contracts – provided this is proportionate to the nature of the contract. Equivalent evidence must also be considered. 
An EMS may also be evaluated at award stage as one form of evidence that bidders will be able to deliver environmental aspects of a contract (e.g. waste, energy or water management). 
Bidders are permitted to rely upon the capacity of other entities for the purpose of meeting selection criteria – for example a subcontractor which has specialised equipment or experience. They can be asked to provide an undertaking that these resources will be available for delivery of the contract. In this case, the exclusion grounds must also be applied to the subcontractor or other entity. 

Technical specifications
Technical specifications must be defined in a way which is non-discriminatory, which affords equal access to bidders and does not create unjustified barriers to competition. For example, it is not generally permitted to refer to a brand name or to a particular process/product feature which can only be provided by one company. 
Life-cycle environmental impacts can be addressed in technical specifications, not only in terms of production processes but also environmental impacts during the operational phase and at the end-of-life. For example, a catering contract might specify that produce must be organic, that it be served in reusable containers, and that waste is separated into compost, recycling and residual streams. The first element is an example of a specification based on a standard, whereas the second two are functional specifications. 
Many standards also include environmental aspects, for example by regulating the energy or water consumption of a product. Specifications may combine functional or performance-based elements with references to European, international or national standards – always accompanied by the words ‘or equivalent’. Where the tenderer submits an alternative standard, the contracting authority must determine whether it meets the requirements set out in the tender documents. To do so, it may request additional information from the tenderer where necessary. The principle of mutual recognition means that different national standards should be accepted where they meet the minimum requirements set down by the contracting authority. 
Third-party labels can be referred to in technical specifications, provided the following conditions are met: 
i. they only concern criteria which are linked to the subject matter of the contract;

ii. they are based on objectively verifiable and non-discriminatory criteria;

iii. they are established using an open and transparent procedure in which all relevant stakeholders, including government bodies, consumers, social partners, manufacturers, distributors and non-governmental organisations, may participate;

iv. they are accessible to all interested parties;

v. they are set by a third party over which the economic operator applying for the label cannot exercise a decisive influence.
	Using labels in procurement

	Third party environmental labels can be referred to in specifications, award criteria, and contract performance clauses.
Labels can reduce the amount of work involved in defining and verifying environmental aspects of tenders.
To refer directly to a label, it must meet certain transparency and accessibility standards, and labels with equivalent requirements must also be accepted. 
For example, the EU GPP criteria for furniture contain the following text on verification of technical specifications:
“Furniture products which have been awarded the EU Ecolabel for furniture, as established in Commission Decision (EU) 2016/1332 or other relevant ISO 14024 Type I ecolabels directly fulfilling these requirements, or using equivalent methods, shall be deemed to comply.”
For further examples of how labels can be used in tenders, see the GPP Criteria and Good Practice examples at http://ec.europa.eu/environment/gpp


Where a label meets all of these requirements, it may be directly referred to in the specifications, award criteria or contract performance clauses – for example by asking for the product to bear that particular label, or equivalent. Alternatively, the label can be referred to as a potential means of verification, as in the furniture example in the box.

If labels include criteria which are not linked to the subject matter of the contract (e.g. a servicing/maintenance requirement where the contract is for supply only) then contracting authorities should not require the label itself but refer to the relevant label requirements in the specifications.
In all cases, labels which demonstrate that the goods, services or works meet equivalent requirements must be accepted. In the exceptional case where a bidder can prove that it did not have access to a third-party label for reasons which are not attributable to it, the bidder may submit a technical dossier or other appropriate means of proof. This might apply where a particularly short tender period was allowed and the bidder had applied for but not yet received a relevant third-party label, for example. Evidence of the application could be requested from the bidder in this case. 
Variants can be used to allow the market to propose environmentally preferable products or services which may not correspond to the detailed technical specification. For example, if vehicles are being purchased and petrol engines have been specified, allowing variants could mean that hybrid vehicles can be proposed by bidders. To use variants, the contracting authority must:
i) indicate in the contract notice that variants will be accepted;
ii) specify the minimum requirements which the variants have to meet; and
iii) identify any specific requirements for presenting variants in bids (such as that a variant can only be submitted combined with a non-variant bid).
Award criteria
Environmental award criteria can be applied in all procedures. Under the 2014 directives, all contracts must be awarded on the basis of ‘most economically advantageous tender’ (MEAT). Costs may be assessed in a number of ways, including through life-cycle costing (see box). The directives only provide examples of award criteria, not an exhaustive list. Contracting authorities are free to come up with other criteria, provided these are linked to the subject-matter, do not confer an unrestricted freedom of choice on the contracting authority, ensure the possibility of effective competition, and are capable of verification. 
Award criteria must be indicated in the notice or tender documents along with their weightings and any sub-criteria. The principle of transparency requires that award criteria can be understood by the “reasonably well-informed and normally diligent tenderer” – this means they need to be clearly explained in language which those active in the particular field can understand. References to local/national systems, classifications etc. should be limited (Case C-225/98 Nord-Pas-de-Calais). 
	Life-cycle costing

	Life-cycle costing (LCC) allows comparison of the true costs of tenders at the award stage. 
LCC covers costs borne by contracting authority or other users, e.g. acquisition, use, maintenance and end-of-life. It may also include environmental externalities, provided their monetary value can be determined and verified (e.g. greenhouse gas emissions).
LCC methods must be transparent so that bidders understand what data is required and how the costs will be calculated. In most cases, the authority can choose its own methodology, but must make this clear in the tender documents (e.g. by including a spreadsheet with detailed instructions). The method must be: 
· Based on objectively verifiable & non-discriminatory criteria;
· Accessible to all interested parties;
· Data required can be provided with reasonable effort by normally diligent economic operators, including operators from third countries.
A new LCC tool which will cover multiple product/service groups is being developed on behalf of the European Commission and will be available in 2019 on the EU GPP website.


Third-party labels can be referred to in award criteria on the same terms set out above. 
Factors to consider in choosing environmental award criteria are:
i) The minimum levels of environmental performance already required in the technical specifications;
ii) The specific environmental impacts of the contract and areas where bidders may be able to offer solutions;
iii) The way in which criteria will be assessed/verified.
The EU GPP criteria contain a range of suggested award criteria for each product/service group, e.g.:
Office Buildings:
“Points will be awarded in proportion to the additional primary energy demand of the building to be supplied/generated by localised renewable energy sources or high efficiency alternative systems.” 
Textiles:
“Points will be awarded in proportion to each 10 % improvement upon the minimum technical specification of certified IPM or organic cotton content”
There is no minimum or maximum number of points which can be assigned to environmental award criteria. In Case C-448/01 EVN Wienstrom, the CJEU approved in principle an award criterion related to renewable energy weighted at 45%.

Weighting and scoring methodologies are not prescribed in the directives – however these must be transparent and not distort competition. Many contracting authorities choose to apply more than one environmental award criterion in a tender, e.g. to target both climate performance and resource use.

As important as the weighting is the way in which marks are assigned for award criteria. This should be based on objective evidence of the tender’s performance, for example test reports, certificates, environmental management systems or third-party labels. In some cases where such evidence is not available, a declaration from the tenderer may suffice. 

Combining specifications and award criteria
Many contracting authorities choose to combine technical specifications and award criteria in GPP. Technical specifications should always set out the minimum requirements, with award criteria used to target performance above and beyond the minimum. 
For example, in a tender for IT equipment the following combination of specifications and award criteria could be used to target energy efficiency:
Specification – All equipment must meet the requirements of the latest version of the EnergyStar programme.
Award criteria – Up to 15 marks will be awarded for equipment with verified energy efficiency levels which are better than the EnergyStar requirements.

Contract performance 
To ensure that GPP commitments are respected in the delivery of contracts, it is vital to include robust contract performance terms. These must be linked to the subject-matter of the contract and advertised in advance in the notice or tender documents. 
Bidders may be asked to confirm their acceptance of the terms during the tender procedure. Ensuring that bidders are aware of and accept the contract terms when they submit their bids reduces the risk of non-compliance (for example, because they have not included the cost of relevant monitoring/reporting measures).
Contract performance conditions may apply to any subcontractors in addition to the main contractor. The link to the subject-matter requirement means that these should not target general corporate practices, but relate to what is being delivered under the specific contract.
Contract performance conditions should reflect both the authority’s requirements and what the bidder has offered in their tender. This means that even though a draft of the contract is published with the tender documents, it will be necessary to complete certain parts at the end of the tendering process. Environmental requirements may be highlighted in a special part of the contract and summarised at the beginning to ensure they are brought to the attention of those responsible for executing the contract.
There are a number of ways to enforce GPP contract conditions:
· Regular monitoring and reporting by the contractor
· Spot checks by the contracting authority
· Third-party audits or certification (including under an EMS where relevant)
· Regular contract review meetings
· Use of contractual incentives and/or penalties linked to any of the above
The optimal terms will reflect the resources which both sides have available to monitor GPP commitments. For some contracts, it may be appropriate to require that the contractor obtains certification under an environmental management system during the contract period (or maintains this certification if it was a condition of the tender).  A requirement to obtain or maintain a third-party label during a contract may also be appropriate in some cases.
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